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Green Leases – A New Era in Landlord and 
Tenant Co-operation? 
Sharon Christensen* and W D Duncanˆ 
 
‘Green’ leases, originally from the United States, are still a comparative rarity 
in Australia despite the exhortations of governments for the commercial sector 
to adopt their precepts. This article looks at the context and substance of 
green leases using the Commonwealth Government’s ‘Green Lease 
Schedule’ as a guide and explores changes in the conventional commercial 
landlord and tenant mindset which may be required to implement green lease 
proposals more broadly in the wider private sector. It concludes that more 
positive financial benefits may have to be demonstrated before there is more 
take up of the principles. 
 
 
Context 
Despite the Australian Government not signing the Kyoto Protocol relating to 
the reduction of greenhouse gas emissions over a period of time, it has been 
endeavouring through the Greenhouse Challenge from 1995 until 2005 and 
from 2006 through the Greenhouse Challenge Plus, to encourage business to 
take action to reduce greenhouse emissions and prevent climate change. 
However, adherence to these measures is voluntary and the effectiveness of 
both programs, without stronger incentives or sanctions, must be questioned. 
As a learned commentator on these programs concluded, there is growing 
evidence that the potential contribution of voluntary approaches to achieving 
significant reduction in greenhouse gas emissions is likely to be relatively 
minor.1 On 5 September 2006, the Commonwealth Government released its 
Energy Efficiency in Government Operations Policy (the EEGO)2 which covers 
transactions relating to Commonwealth departments within the ambit of the 
Financial Management and Accountability Act 1997 (Cth) and those covered 
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1
  Rory Sullivan, ‘Greenhouse Challenge Plus: A new departure or more of the same?’ 
(2006) 23 Environment and Planning Law Journal 60 at 71. 
2
  Available at <http://www.greenhouse.gov.au/government/publications/eego.html> 
(accessed 25 January 2007). 
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by the Commonwealth Authorities and Companies Act 1997 (Cth).3 Whilst the 
EEGO requires compliance with set standards and is more prescriptive than 
the earlier policy (Measures for Improving Efficiency in Commonwealth 
Operations), because it does not impose statutory like obligations, it may 
suffer from the same infirmities.4 The policy applies to all premises leased 
owned or occupied by the Commonwealth. This article is directed to premises 
which are leased by and to the Commonwealth and considers the implications 
for private parties involved in such arrangements. 
 
The Australian government has, through the Australian Greenhouse Office, 
developed a number of conditions which must be used in leases taken by 
commercial tenants of Australian Government owned property and for leases 
entered in to by the Australian Government as tenant of privately owned 
commercial property. These provisions, known collectively as the “Green 
Lease Schedule”,5 set out a number of duties of both landlord and tenant to 
use the building in an ecologically sustainable manner by co-operating to 
directly reduce energy and water consumption and to participate in measures 
to bring about sustainability in the use and operation of the building in which 
the tenant is housed. Private parties to leases are also encouraged to adopt 
the schedule voluntarily.  
 
The application to commercial leases 
To date the take up of ‘green obligations’ (obligations which are aimed at the 
parties using the building in an ecologically sustainable manner) in leases has 
been restricted largely to new ‘green’ buildings rather than standard or retro 
fitted buildings.6 At the time of writing, 21 projects in Australia had been given 
                                                 
3
  EEGO, s 3. 
4
   For a comprehensive account of the implications of the EEGO, see Kelly Casey, 
‘Energy Efficiency in Government Operations’ (2006) 21 Australian Property Law 
Bulletin 45-48. 
5
  The Green Lease Schedules are available from 
<http://www.greenhouse.gov.au/government/> (accessed 12 February 2007). 
6
  An example of a retro fitted building is 40 Albert Road South Melbourne. This building 
recently achieved a 6 star rating from the Green Building Council. Refer to 
<http://www.ourgreenoffice.com> (accessed 12 February 2007).  
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independent green star certification7 by the Green Building Council and 78 are 
awaiting certification.8  Under a business as usual scenario, the Australian 
Greenhouse Office has estimated that commercial building emissions (which 
were at 8.8% of all emissions in 2001)9 will nearly double between 1990 and 
2010, from 32 Mt of CO2 to 63Mt per annum, with Figure 1 illustrating the 
challenge facing the commercial building industry and the significant change 
needed to meet emission reduction targets (SEBCT, 2001). 
 
 
 
 
 
 
 
 
 
 
 
The forecasted impacts from greenhouse emissions and the changes to 
government leasing policy are likely to create a strong impetus for more green 
buildings to be built or existing buildings retro-fitted. 
 
In a newly constructed building compliance with green obligations, may be 
assisted by appropriate building design, the use of building materials which 
are energy efficient to manufacture and recyclable and tools and technology 
that support the implementation of active processes during the term of the 
                                                 
7
  Green Star was developed to be a comprehensive, national, voluntary environmental 
rating scheme that evaluates the environmental design and achievements of 
buildings. See further, Nicole Green ‘Greener buildings rate high on the agenda’ 
(2007) 21(9) Australian Property Law Bulletin 93. 
8
  Refer to the Green Building Council website at 
<http://www.gbcaus.org/gbc.asp?sectionid=108&docid=969> (accessed 12 February 
2007). 
9
  Australian State of the Environment Committee, Australia State of the Environment 
2001: Independent Report to the Commonwealth Minister for the Environment and 
Heritage (Commonwealth of Australia, 2001). 
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lease. For example, monitoring of the indoor air quality, the use of electricity, 
gas and water, the use of materials for renovation or reconstruction, 
implementation of effective waste management policies by both parties and, 
in some cases, the extent to which the landlord discourages the use of private 
motor vehicles, for example, by reducing on site parking. The same principles 
may apply to a retro-fitted building but with greater difficulty as usually retro-
fitting can only realistically occur in stages not incorporating all tenants.  
 
The object of including green obligations in leases is not only to demonstrate 
good corporate citizenry, but, in a more practical sense, it is meant over time 
to reduce a building’s operating costs and, theoretically, benefit both landlords 
and tenants. However, it is widely accepted that it is more expensive upfront 
to construct a building incorporating ecologically sustainable features either as 
a new building or by way of retro fitting than it is to build or renovate a 
standard commercial building.10 To compensate for this investment, landlords 
raise their rent and, in the early stages, it is possible that the benefit from 
reduced outgoings might be neutralised by this additional rent to amortise 
construction or reconstruction costs. 
 
To successfully achieve meaningful outcomes for all parties, there must be a 
new era of co-operation between landlord and tenant by the setting and 
monitoring of mutually agreed goals in relation to sustainability targets. To 
fully implement a “green” leasing proposal requires the revisiting of some 
usual conditions found in all commercial leases and the introduction of new 
conditions. In particular, for instance, there must be a new era of disclosure 
and transparency to improve the information flow between landlord and tenant 
during the period of the lease and to provide for benefits for the meeting of 
milestones by both parties based upon ecologically sustainable practices in 
using and operating the building. 
 
                                                 
10
  From 1 May 2006, the Building Code of Australia (BCA 2006) took effect. The BCA 
2006 Volume One Energy Efficiency provisions extend the current provisions in 
Sections I and J for Class 2 to 4 buildings to all other building classifications ie 
Classes 5 to 9 (commercial office buildings, shops, factories, cafes and theatres) 
making significant changes in respect of the requirements for building fabric, external 
glazing, heating, ventilation, air conditioning, lighting and electric power. 
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Ratings systems (AGBR and Green Star) 
There are currently 2 rating systems for green buildings in use in Australia. 
The first is the Green Star rating system developed by the Green Building 
Council to be a comprehensive, national, voluntary environmental rating 
scheme that evaluates the environmental design and achievements of 
buildings. This rating system was initially developed to assist the building 
industry with the transition to sustainable development. The rating system is 
aimed therefore at environmentally sustainable building design. 
The second rating system in use is the Australian Building Greenhouse Rating 
Scheme (AGBR) administered by the NSW Department of Energy, Utilities 
and Sustainability. The scheme rates a building’s greenhouse performance on 
a scale of 1 to 5 with 1 being the worst and 5 the best rating.11 The average is 
3. The Star Rating scheme uses 12 months data on energy used, factoring in 
such things as hours of operation, net lettable area, number of occupants and 
appliances used. The Star Rating refers directly to the actual usage of energy 
(electricity, gas or oil) by the building. The rating figure reflects the efficiency 
(or inefficiency) in the management of these resources in operating and 
maintaining the building. A 4 or 4.5 Star Rating is desirable. In respect of both 
new and retro fitted buildings, a proforma “Commitment Agreement” is 
available whereby owners and tenants can commit to maintaining a certain 
rating for each 12 month period and the fact of the commitment may be 
advertised to promote the building to potential tenants and others.12 
 
The adoption of the AGBR scheme is currently a voluntary process which can 
be initiated by landlord or tenant and can be utilised for the whole building or 
individual tenancies. 
 
Before looking at particular changes that might be made to any standard 
commercial lease in buildings where the AGBR scheme has been adopted, it 
                                                 
11
  A list of buildings with an AGBR rating are obtainable from NABERS 
<http://www.nabers.com.au/frame.aspx?show=buildings&code=BUILDINGS&site=2> 
(accessed 12 February 2007). 
12
  Available at <http://www.abgr.com.au/new/default.asp?docid=291> (accessed 12 
February 2007). 
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is appropriate to examine certain accepted characteristics of the relationship 
of lessor and lessee which repay some consideration if a green lease is to be 
successfully entered and administered. 
 
The conventionally accepted relationship of landlord and tenant 
Whilst the landlord, as owner of the building, would be seeking to achieve a 
particular rating under the Australian Building Greenhouse Rating Scheme 
(ABGR) and the primary responsibility to do so would fall to the landlord, it 
could not be achieved without the co-operation of the tenant. This presents a 
significant change in the traditional view of the landlord and tenant 
relationship. It is beyond question that the landlord and tenant relationship is 
based in contract. In consequence, landlord and tenant are considered to be 
contracting parties dealing at arm’s length in a commercial situation and may 
have total regard to their own interests, not only when negotiating a lease,13 
but also in its performance even where the interests of both parties conflict. In 
no way could a commercial lease be said to have the characteristics of a joint 
venture which connotes the association of persons for the purpose of 
conducting an undertaking with a view to mutual profit.14 The existence of the 
relationship does not give rise to any fiduciary type obligations, especially in 
relation to disclosure.  
 
For example, in Peyser v Northpoint Properties Ltd15 a lease made provision 
for rent to be adjusted if the landlord’s outgoings exceeded outgoings paid in 
an earlier period. The landlord claimed an increase in outgoings and the 
tenant indicated a desire to inspect the landlord’s records to verify the basis 
upon which this increase was sought. The landlord refused the inspection and 
the tenant sought a declaration of its entitlement to inspect. There was no 
express term in the lease relating to inspection. The tenant argued, amongst 
other things, that there was a fiduciary relationship between the parties which 
required the disclosure of records upon which outgoings to the tenant was 
based. It was alleged that this obligation was based on a duty to account 
                                                 
13
  Lam v Austinel Investments Australia Pty Ltd (1989) 97 FLR 458 at 475. 
14
  United Dominions Corporation Ltd v Brian Pty Ltd (1984) 157 CLR 1 at 10. 
15
  (1982) 3 BPR 9177. 
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under the lease. Rath J found that the tenant had no proprietary right to 
inspect any document held by the landlord and would not order inspection.16 
 
The tenor of this decision suggests that the existing state of affairs in the 
relationship of landlord and tenant is not conducive to transparency and  
unless disclosure of particular matters were agreed upon expressly, as would 
have to occur in relation to the operations of a green lease, it would not occur. 
 
Secondly, most commercial leases are what is known as “net rental” leases in 
that there is separate provision for the charging of rent and specified 
outgoings. The outgoings are invariably operating expenses in respect of the 
building paid for by the landlord to a third party and being recouped in each of 
the leases for the premises. It is clear that the landlord is under no particular 
duty legally to limit the quantum of such outgoings and, in general terms, if a 
landlord has made the payment, and the tenant has agreed in the lease to 
pay that outgoing, or its increase since the inception of the lease, the landlord 
may recoup it without more. 
 
For example, in Bandar Properties Ltd v JS Darwen (Successors) Ltd,17 by 
the terms of a 21 year lease, the landlord agreed to keep the premises 
insured with a reputable insurance office. The tenants agreed expressly in the 
lease to pay to the landlord the amount of the premiums. The landlord placed 
insurance at a higher premium than it might have done if it had taken the 
tenant’s advice to place insurance through a particular source. The tenant 
objected to paying a greater premium than it thought necessary. The question 
for the court was whether the landlord had an unfettered discretion to place 
the insurance as it sought fit notwithstanding an imposed heavier financial 
burden upon the tenant to do so.  
 
Roskill J refused to imply a term that the landlord would use its best 
endeavours to incur less expensive insurance on the basis it was necessary 
for the ‘business efficacy’ of the lease. Such an implication was not in his 
                                                 
16
  Ibid at 9182. 
17
  [1968] 2 All ER 305. 
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Honour’s view necessary for the lease to be workable and the landlord could 
act unreasonably in contracting insurance where its discretion was not 
confined as in this case.18 The cost of outgoings and the accountability of the 
party incurring the outgoings will be directly relevant to a green lease. 
 
The principles espoused in the above cases clearly demonstrate the 
commercial nature of the traditional landlord and tenant relationship. They 
also illustrate, to an extent, that it is relatively uncommon in commercial 
leases to imply terms in fact, largely as being unnecessary as the lease 
normally sets out the entire charter of each party’s obligations19. 
 
However, as there would be much more interaction between the landlord and 
tenant of a green lease to bring about certain mutually agreed goals, it could 
be said that co-operation between the parties may be essential to 
performance and should be expressed rather than be left to implication.20 An 
implied duty to co-operate would only be imposed where the acts in question 
were essential to the performance of both party’s obligations. Where there 
was any doubt about this, the obligation should be mutual and express.21 It is 
clear from the nature of obligations in a green lease relating to the 
maintenance of ecologically sustainable conditions, that both parties would 
have to co-operate and that this will need to be at the foundation of the 
bargain.22 Whilst the landlord, as owner of the building, would be seeking to 
achieve a particular ABGR the primary responsibility to do so would fall to the 
landlord, it could be achieved without the co-operation of the tenant. 
Therefore, it will be necessary to embed in the lease itself both specific 
landlord and tenant obligations and mutual obligations relating to, for example 
                                                 
18
  Ibid at 308. 
19
  This fact has also been a major cause of the failure of tenants to argue successfully 
for the implication of a term of “good faith” as there is little room for implication when 
the parties cover all possibilities: See W D Duncan, “The Implication of a Term of 
Good Faith in Commercial Leases” (2002) 9 Australian Property Law Journal 209 at 
223, 224 and 226. 
20
  Mackay v Dick (1881) 6 App Cas 251 at 263. 
21
  Secured Income Real Estate (Australia) Ltd v St Martins Investments Pty Ltd (1979) 
144 CLR 596 at 607. 
22
  Mona Oil Equipment & Supply Ltd v Rhodesia Railways Ltd [1949] 2 All ER 1014 at 
1018; JF Burrows, ‘Contractual Co-operation and the Implied Term’ (1968) 31 
Mod.LR 390 at 402-405.  
H:\EPrints\Green Leases – A New Era in Landlord and Tenant Co-operation 2007.doc 9 
such things as the use of energy, water and other resources. Looking at a 
standard commercial lease, it would be essential to incorporate completely 
novel provisions and modifications of existing boiler plate conditions. 
 
Using the Green Lease Schedule as a Benchmark 
The Australian Greenhouse Office, who developed the Green Lease 
Schedule23 in relation to Commonwealth buildings and lettings, has identified 
a number of features which neatly summarise the substance and structure of 
new conditions which would have to be included in any commercial green 
lease. Taking these conditions as a benchmark, this Schedule: 
 establishes mutually agreed management mechanisms to implement 
energy efficiency and environmental obligations through the 
development of an Energy Management Plan; 
 requires the establishment of a building management committee to 
develop and manage the energy management plan; 
 makes landlords and tenants accountable for the annual assessment of 
the ABGR rating for the building and the individual tenancy; 
 provides for the landlord and tenants respective obligations in respect 
to occupational health and safety and other relevant statutory 
requirements if energy efficiency measures are implemented; 
 requires separate energy metering for tenant light and power and base 
building services; 
 provides for monitoring and reporting of mutually agreed outcomes in 
relation to energy efficiency and sustainable obligations; and 
 requires the landlord to provide quarterly energy consumption and 
maintenance reports; 
 provides for a medial action to be taken if necessary, an adjustment in 
the ABGR rating, and in serious cases the noncompliant party to pay 
the cost of rectification; 
 provides for dispute resolution by independently appointed expert. 
 
                                                 
23
  Available from <http://www.greenhouse.gov.au/government/> (accessed 12 February  
2007). 
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There are obviously a number of different methods by which these outcomes 
may be achieved. In relation to the monitoring of conditions such as air 
quality, use of electricity, gas and water, if variations in the rent and outgoings 
(they can either upwards or downwards as the case may be) are to occur as a 
result of overuse or misuse beyond the agreed targets, the reports upon 
which any changes were to be based would have to reliable and accurate and 
the method in which the information was compiled and recorded would have 
to have credibility with both parties. Secondly, dependant upon the sanctions 
which flow from a failure to meet preset targets, any report would have to 
include the reasons for the failure. It has been suggested24 that there should 
be provision to challenge a report of an agreed expert monitoring the 
performance of the building and the ability to challenge a conclusion as to why 
the building is not achieving a prescribed target or whether or not a particular 
party is responsible for a non-performance. If this were so, a contractual 
mechanism would have to operate in same way as a rent review clause where 
the decision of the independent arbiter of fact, an expert valuer in that case, 
would be taken as final after consideration of the submissions of the parties. 
Provided the expert follows the instructions, his or her report is usually 
unimpeachable.25 It is appropriate that the cost of auditing by an expert should 
be borne equally by landlord and tenant.  
 
Possible consequences of parties not meeting target obligations 
The possible consequences for a landlord or tenant if targets in a lease are 
not met is a contentious area and one not yet comprehensively explored in 
Australia. Obviously, if there are incentives for either party to meet their 
obligations, they are more likely than not to be met. The Green Lease 
Schedules do incorporate remedial action being taken to rectify the breach of 
a Remedial Plan which may arise as a result of one party breaching the 
environmental obligations in the Schedule. At its best, it permits the party who 
initiates the complaint to claim for loss or damage incurred as a direct result of 
                                                 
24
  T Power, R Campbell and B Jessup, “Lease Arrangements for Green Commercial 
Buildings” (2004) 19 Australian Property Law Bulletin 29. 
25
  Jones v Sherwood Services plc [1992] 1 WLR 277 at 287; Woolworths Ltd v Merost 
Pty Ltd (1988) 14 NSWLR 300 at 303; Holt v Cox (1997) 23 ASCR 590. 
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the breach (and if the complainant rectifies the breach), then the cost of 
rectification.  A right of set-off against the payment of rent and outgoings is 
given (where the defaulting party is the landlord). These rights are exclusively 
for breaches of the Schedule and the parties are able to contract out of other 
remedies for these types of breaches. The normal provision for tenant default 
remains in the lease in respect of breaches of other obligations. 
 
It is anticipated that both landlord and tenant would have separate specified 
benchmarks to meet, the former in respect of the building and the latter in 
respect of the demised premises only, and, that with quarterly monitoring of 
performance of the entire building, information concerning the failure to meet 
these benchmarks would be regularly forthcoming. It is recognised that the 
failure by one party to meet a benchmark may affect the ability of the other to 
meet their agreed standard of performance. For example, air conditioners in a 
multi-tenanted building are under the control of the landlord. The tenant may 
have a certain benchmark as to air quality. This can only be achieved if the 
landlord ensures that the air conditioner remains at a certain setting and that 
the external filters are regularly cleaned to minimise or prevent the spread of 
bacteria through the building. If the landlord fails to meet the criteria set down, 
and the air quality in a tenancy diminishes measurably, then, despite all the 
best efforts of the tenant in relation to the demised premises, this benchmark 
may not be met. There should be no adverse consequences for the tenant in 
that respect. 
 
Taking that example, presuming the landlord has notice of a defect and fails 
to rectify the defect within a specified time. The most effective sanction to be 
applied by a tenant would be a measured or calculated reduction in outgoings 
contributions, particularly that proportion of the contributions which might be 
attributable to the maintenance and operation of the air conditioning system. 
More severely, depending upon the extent of the problem, the tenant might 
also be entitled to a rent abatement for the period that the air conditioner is 
functioning below the required standard. 
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A landlord will already have an express obligation through the covenant for 
the quiet enjoyment or possession to maintain services at the level set at 
beginning of the lease.26  
 
On the other hand, if it is the tenant who does not perform to the level 
required, the landlord should have the entitlement to require a remedy. Most 
breaches of commercial leases give rise to a right of re-entry and forfeiture for 
any breach. It is highly unlikely that forfeiture would be the appropriate 
remedy in these circumstances and the Schedule correctly recognises this. 
However, in the same spirit in which a tenant may obtain a rent abatement or 
a reduction in outgoings contributions for failing to meet a performance 
standard, the landlord might be given a right to raise rent or increase 
outgoings for at least the period during which the tenant is non-compliant. 
 
Except in extreme cases, it would certainly seem inappropriate to terminate a 
lease based on this fact alone and almost impossible to determine damages if 
the breach was merely intermittent and rectified. In any case, a forfeiture 
brought about by the breach of a covenant relating to not meeting 
environmental targets would attract relief at the suit of the tenant, all other 
things being equal. 
 
However, specific provision for the increase/reduction in rent and the same for 
outgoings would have to be incorporated into the lease. Provision already 
exists in all commercial leases through exercise of right of re-entry on breach 
by a tenant but it is conceded this is hardly the occasion to exercise that 
power. That is why breaches of the Schedule are dealt with in their own 
regime.  
 
 
 
 
 
                                                 
26
  Karaggianis v Malltown Pty Ltd (1979) 21 SASR 381 at 390. 
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Existing relevant boilerplate clauses 
There are many standard clauses in commercial leases which are generally 
acceptable. Some of these may have to be modified to meet the green lease 
objectives in addition to the modification by the introduction of the Schedule.  
 
First, in most commercial leases, there is a condition that permits the making 
of alterations or additions, usually not of a structural nature, to the demised 
premises with the consent of the landlord. To gain the consent of the landlord, 
it is normally necessary to submit architect’s plans and specifications. This 
requirement could, as well, restrict the nature and kind of materials which may 
be used in an alteration or refurbishment. 
 
Secondly, a landlord will normally have a right to enter and view premises to 
examine their state of repair upon reasonable written notice to being given, 
except in emergencies. Although it is envisaged that the performance of the 
tenant in relation to key indicators be monitored by an independent party, it 
still might be necessary for a landlord, upon occasions, to enter for the 
purposes of checking compliance as well as the state of repair. 
 
Thirdly, the covenant to keep in good repair should be qualified in such a way 
so as to insist upon repair with appropriate materials approved by the lessor in 
keeping with the spirit and letter of the lease. 
 
Fourthly, whilst the tenant would be responsible for keeping the demised 
premises in a clean and tidy condition, the landlord would be ultimately 
responsible for the removal of waste from the building. The tenant’s obligation 
may be modified to insist that waste of different types such as perishable and 
recyclable waste be placed in different bins. It would be a matter for the 
landlord to ensure that suitable types of facilities were available on the site to 
permit this to occur. Thus, the tenant might covenant to ensure that the 
tenant’s cleaners undertook to use separate bins to dispose of non-recyclable 
and recyclable waste on the premises, whilst the landlord might covenant to 
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ensure that recyclable and non-recyclable bins were available to the tenants 
(or their cleaners) to enable the requirements of the condition to be met. 
 
Fifthly, all commercial leases require the removal of tenant’s fixtures and 
chattels at the determination or expiry of the lease. As part of this process the 
tenant is responsible for restoring the premises to their condition prior to the 
lease by making good any damage caused in the removal of items. Through 
such a provision, it should be ensured that any materials used in the make 
good are approved by the landlord as being appropriately in keeping with the 
objectives of the green lease. 
 
 Additional issues 
There are additional matters which may or may not be appropriate to be 
added to a green lease depending upon the circumstances. The addition of 
these issues is optional but should be considered in the light of the nature of a 
green lease and what it is endeavouring to achieve. 
 
(i) Confidentiality 
A tenant may wish to keep their energy use and rating confidential between 
themselves and the landlord. Such information would not be implicitly 
confidential so an express confidentiality clause may have to be inserted in 
the lease. The existence of a confidentiality clause in a lease may not be the 
end of the matter where the public interest may warrant its disclosure for a 
particular purpose connected with the overall management of the property. In 
Re Dickinson,27 a court ordered that rental information, protected from 
disclosure by agreement between landlord and tenant, be disclosed to the 
landlord’s valuer who had to determine rentals in the building based upon the 
rentals of comparable premises owned by the same landlord. In other words, 
unless there was disclosure, the instructions in the lease could not be 
adhered to with respect to the setting of market rents.28 
 
                                                 
27
  [1992] 2 NZLR 43. 
28
  Ibid, at 46, 47. 
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The disclosure order was made after a consideration of the balancing of 
public and private interests. In the case of a green lease, whilst the landlord 
and tenant would have to share information about the overall energy 
efficiencies of the building and the basis of the AGBR rating, it is difficult to 
see why the ratings of individual tenants would have to be disclosed unless 
those ratings had an impact on the overall ratings which, in turn impacted 
upon the financial interests of individual tenants. 
 
(ii) Service Contractors 
 Both landlord and tenant may wish to be assured that service contractors 
employed by either during the term of the lease adhere to standards 
commensurate with the AGBR rating over and above the usual regulatory 
requirements. Information about service contractors should be available to 
either party upon request and the maintenance of “green lease” standards 
should be written into maintenance contracts where possible. 
 
(iii) Treatment and disposal of hazardous substances 
 If hazardous substances are permitted on the premises (and depending upon 
the breadth of the definition of hazardous substance) it may not be possible to 
prohibit them, proper provision should be made for their notification, 
management and disposal. This is not an unusual clause in any commercial 
lease, particularly where the landlord may incur liability under workplace 
health and safety legislation. The presence of a hazardous substance 
becomes more important in a green lease situation where, for example, the air 
quality may be being monitored and the rating of the building or a tenancy 
may be affected.  
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Conclusion 
The Australian Greenhouse Office in the Department of Environment and 
Heritage has published its policy to promote energy efficiency in both the 
construction and operation of Commonwealth Government assets.29 One of 
the key features of this policy is the acknowledgement of the need for co-
operation between landlords and tenants (and any other relevant service 
providers and contractors). It directly addresses the question of incentives to 
parties as encouragement to take positive steps to improve environmental 
performance30 through the Green Lease Schedule.31 
Whilst the Commonwealth Government can mandate requirements in respect 
of the construction and use of its own assets, there are only a handful of 
buildings in Australia that can presently boast an AGBR rating of 4 or above. 
Whilst there is still much scepticism in the private sector in Australia on this 
issue, there are positive signs of change as early adopters begin to report 
their costs and savings in constructing and operating green buildings. It is 
conceded that, as most large buildings are leased, to fully take advantage of 
the possibilities, there has to be unprecedented co-operation between 
landlords and tenants at all levels and a new partnership vision to supplant 
the traditional “them and us” attitude that has characterised the relationship in 
the past. There is also the difficulty of application of these principles to some 
types of commercial leases, such as retail shop leases, which are highly 
regulated by local State and Territory legislation. It is clear that there would 
have to be a review of this legislation to successfully implant green lease 
principles. 
As with every business enterprise, each party involved, must weigh benefits 
against detriment, usually measured in financial terms. Additional monitoring 
and management costs would have to be offset in the first instance by 
favourable publicity generated by environmentally responsible policies. 
                                                 
29
  Energy Efficiency in Government Operations (EEGO) Policy, Commonwealth of 
Australia 2006, ISBN 1921120827. 
30
  Ibid section 5.2. 
31
  There are three separate Schedules all relating to premises that are 2000 square 
metres or more. They are: Schedule A1 (100% single tenant occupancy), Schedule 
B1 (50% - 99% single tenant occupancy) and Schedule C1 (49% or less single tenant 
occupancy). 
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However, even given this possibility, cultural changes in business practices 
are required and, if Australia ever signs the Kyoto Protocol, legislative 
mandate may eventually become necessary. 
